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INTRODUCTION

"The purest example of democracy in action thatI have ever experienced. ",
United States District Court Judge Mark W. Bennett is serious about
jury service. Just ask James Ahart. Mr. Ahart, a United States Postal
worker, twice failed to appear for jury duty. As a result, he was called in to
court to show good cause for his absence. 2 After finding none, the judge
sent him to jail for the night directly from the hearing-without a
toothbrush, without any champagne, without any party favors, and without
his wife, who accompanied him to the courthouse. It was New Year's Eve.3
Or ask the thousands of others that have served as jurors in the cases
before Judge Bennett. 4 Their experience is far different from Mr. Ahart's,
but no less memorable than spending New Year's Eve in jail. Truth be told,
and despite the general low expectations of most, jurors are left with an
unmistakable feeling of satisfaction and privilege after serving in Judge
Bennett's courtroom.5 I6 know this because I hear them say it, and see them
write it, trial after trial:
1. William G. Young, Vanishing Trials, Vanishing Juries, Vanishing Constitution,
40 SUFFOLK U. L. REv. 67, 69 (2006) (quoting Hon. Raymond J. Brassard, Juries Help Keep
Our Democracy Working, BOSTON GLOBE, May 1, 2003, at A19, in turn quoting a letter the
author received from ajuror).
2.
See 28 U.S.C. § 1866(g) (2006) ("Any person summoned for jury service who
fails to appear as directed shall be ordered by the district court to appear forthwith and show
cause for his failure to comply with the summons. Any person who fails to show good cause
for noncompliance with a summons may be fined not more than $100 or imprisoned not
more than three days, or both.").
3.
In re Ahart, No. MC 07-0078-MWB, 2007 WL 4626773 (N.D. Iowa Dec. 31,
2007). Mr. Ahart and his wife planned on attending a New Year's Eve dinner with another
couple later that night.
4.
As a judge in one of the busiest districts in the country, Judge Bennett usually
presides over twenty-five trials a year. In 2001, the Northern District of Iowa ranked first
out of all other ninety-four districts in the number of trials completed. See
www'//www.uscourts.gov/cgi-bin/cmsd2001.pl. In 2002, the Northern District of Iowa
ranked first again; in 2003, ranked second; in 2004, ranked eleventh; in 2005, ranked sixth;
in 2006, ranked third; and in 2007, ranked fifth. See id.(substitute the specific year in the
URL to return statistics for that year).
5. Bethany K. Dumas, Jury Trials: Lay Jurors, Pattern Jury Instructions, and
ComprehensionIssues, 67 TENN. L. REv. 701, 701 (2000) (noting jurors "often perceive their
service as oppressive, thankless, and unnecessarily difficult").
6.
The juror's spoken responses come immediately after trial when Judge Bennett
meets with the jurors during a post-verdict interview, or a "debriefing." The juror's written
responses come in the form of voluntary answers to post-verdict questionnaires. The debriefing and questionnaires are discussed in Part VI, but sample responses from the debrief-
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"I feel privileged to have served on the jury."7
"I don't rate 'excellent' for anyone, but Judge Bennett, I
was very impressed
with you and the way you conduct
8
your courtroom!",
"The trial process was [a] learning experience for me, and
was a well organized process that made me proud to be a
part of." 9
"It was a great honor to serve as a juror in Judge Bennett's
courtroom. It was an experience I will never forget, and I
hope I have the opportunity to do it again."'
"My only other experience was in family court and I felt
very let down by the system. I can honestly say that I believe in the court system and the workings now. I have a
great respect for everyone involved and they all should feel
proud of what they do and my prayers and respect go out to
all of them. I thank you for the experience.""1
These responses and the many more just like them are no doubt directly
related to Judge Bennett's serious commitment to jury service, and Judge
Bennett making sure a juror's experience is a significant, albeit short, moment in his or her life as an American citizen.
This article does not discuss the "why"---that is, why Judge Bennett is
so serious about jury service. For most, and certainly for Judge Bennett, that
answer is elementary. The American jury is, after all, a constitutionally
protected and time-honored institution.' 2 It is the purest form of democracy
in action. 13 Nevertheless, it is not indestructible or self-sustaining:
ings and questionnaires are sprinkled throughout this article as evidence of the impressions
from jurors that serve in Judge Bennett's courtroom.
7.
Juror's written response to post-verdict questionnaire in United States v. El
Herman, No. CR04-4042-MWB (N.D. Iowa, Jul. 31, 2007) (on file with court).
8.
Juror's written response to post-verdict questionnaire in United States v. Nieman, No. CR06-302 1-MWB (N.D. Iowa, Feb. 23, 2007) (rating Judge Bennett "excellent" in
every category on the questionnaire) (on file with court).
9.
Juror's written response to post-verdict questionnaire in United States v. Alibegic, No. CR07-2010-MWB (N.D. Iowa, Jan. 11, 2008) (on file with court).
10.
Juror's written response to post-verdict questionnaire in UnitedStates v. Draine,
No. CR06-4097-MWB (N.D. Iowa, Oct. 18, 2007) (on file with court).
11.
Juror's written response to post-verdict questionnaire in United States v.
Nowlen, CR064106-MWB, (N.D. Iowa, Aug. 23, 2007) (on file with court).
12.
U.S. CONST. art. III, § 2; U.S. CONST. amend. VI; U.S. CONST. amend. VII. See
Lee v. Madigan, 358 U.S. 228, 234 (1959) (describing America's jury system as "one of the
most important safeguards against tyranny which our law has designed"); 1 ALExIS DE

NOR THERN ILLINOIS UNIVERSITYLA WRE VIEW

[Vol. 28

[P]ervasive problems of poor use of citizens' time, inadequate facilities, and generally poor treatment continue to

erode public support of the jury system. How courts treat

individuals who report for jury service, how well citizens
understand trial proceedings, and how jurors perceive their
in-court experiences are all factors that affect public perception of, and satisfaction with, the jury system. Courts

have a responsibility to perform at a higher level with respect to citizens serving as14 jurors and to improve every aspect of their jury systems.
That is why this article focuses on the "how"--that is, how Judge

Bennett runs his courtroom at a higher level so jurors leave with a sense of
pride, satisfaction, and justice served. It is a case study of the means by
which Judge Bennett champions and honors the American jury through his

normal day at work. It is, therefore, another addition to the burgeoning
commentary on the American jury. 15 By highlighting the practices and idiosyncrasies of a single court, however, it offers a refreshingly local and
unique perspective, or a description of the rare "'bottom up' innovation"
found in Judge Bennett's courtroom. 16 Sometimes these innovations are

simple and straightforward; others are cutting edge. Whatever the case, they

TOCQUEVILLE, DEMOCRACY IN AMERICA 262 (Harvey C. Mansfield & Delba Winthrop eds.

& trans., Univ. of Chi. Press 2000) (1835) ("The jury... serves to give the minds of all
citizens a part of the habits of mind of the judge; and these habits are precisely those that
best prepare the people to be free.").
13.
See Young, supranote 1 and accompanying text.
14.
NATIONAL CENTER FOR STATE COURTS & COUNCIL FOR COURT EXCELLENCE,
NATIONAL PROGRAM TO INCREASE CITIZEN PARTICIPATION IN JURY SERVICE THROUGH JURY
INNOVATIONS 1 (2006), availableat http://www.ncsconline.org/juries/NCSCFlyer_2006Web

.pdf.

15.
GREGORY E. MIZE, PAULA HANNAFORD-AGOR & NICOLE L. WATERS, THE
STATE-OF-THE-STATES SURVEY OF JURY IMPROVEMENT EFFORTS: A COMPENDIUM REPORT 1

(Apr. 2007) ("Over the past two decades, the American jury system has become the focus of
unprecedented interest by the legal community and by the broader American public."),
availableat http://www.ncsconline.org/DResearch/cjs/pdf/SOSCompendiumFinal.pdf.
16.
Gregory E. Mize & Christopher J. Connelly, Jury Trial Innovations: Chartinga
Rising Tide, COURT REV., Spring 2004, at 5, availableat http://aja.ncsc.dni.us/courtrv/cr-411I/CR41-1Mize.pdf. The authors noted:
Bottom up innovation can be considered more of a grassroots movement,
in which some trial judges introduce innovative procedures in their own
courtrooms, without instruction or recommendation from a central hub.
Although rarer, "bottom up" innovation efforts put new programs into
practicemore immediately. Not surprisingly, they can have a narrower
impact and be more difficult to study.
Id. It is the hope that this article will lead to a broader impact and easier study.
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are truly a reflection on the Modern American Jury in the Northern District
of Iowa.
This article examines Judge Bennett's innovations in chronological order. Part II discusses the premise behind Judge Bennett's innovations, a
premise which itself is an innovation. Part III discusses the preparations
Judge Bennett takes before opening statements to ensure a satisfactory jury
experience. Parts IV and V discuss the techniques Judge Bennett employs
during voir dire and trial to optimize the juror's day in court. Part VI discusses the post-verdict procedures Judge Bennett implements to bring finality to the juror's service and to ensure continual satisfaction among jurors
into the future. Part VII concludes with final comments, and, lastly, Part
VIII is an appendix.
II. INNOVATIONS: IT'S THEIR DAY IN COURT, Too!
"The judge makes this situation the best he canfor everybody. -17
The proverbial "day in court" is sacrosanct.1 8 That is, the right as a
litigant to be heard by America's great legal system is an inviolable concept. 19 It is adamantly protected by United States Supreme Court jurisprudence,2 ° the Constitution,2 1 and the American public.22
Fortunately, the non-proverbial-or shall we say, more likely-"day in
court," is similarly sacrosanct in Judge Bennett's courtroom. It is, in fact,
17.
Juror's written response to post-verdict questionnaire in United States v. Angelle, No. CR07-4022-MWB (N.D. Iowa, Dec. 11, 2007) (on file with court).
18.
See Paul W. Mollica, Federal Summary Judgment at High Tide, 84 MARQ. L.
REV. 141, 141 (2000) (describing the "proverbial 'day in court"' as "[o]ur American birthright").
19.
In re Oliver, 333 U.S. 257, 273 (1948) ("A person's right to reasonable notice of
a charge against him, and an opportunity to be heard in his defense-a right to his day in
").
court-are basic in our system ofjurisprudence ....
20.
See Martin v. Wilks, 490 U.S. 755, 762 (1989) (noting "our 'deep-rooted historic tradition that everyone should have his own day in court"' (quoting 18 C. WRIGHT,A.
MILLER & E. COOPER, FEDERAL PRACTICE AND PROCEDURE § 4449 (1981))); Penn-Cent.
Merger and N & W Inclusion Cases, 389 U.S. 486, 542 (1968) (Douglas, J., dissenting) ("A

party is entitled to its day in court."); Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163
(1803) ("The very essence of civil liberty certainly consists in the right of every individual to
claim the protection of the laws.").
21.
U.S. CONST. amend. V ("No person shall be ... deprived of life, liberty, or
property, without due process of law .... ").See Truax v. Corrigan, 257 U.S. 312, 332
(1921) ("The due process clause [of the Fifth Amendment] requires that every man shall
have the protection of his day in court ....").
22.
Suzette M. Malveaux, Statutes of Limitations: A Policy Analysis in the Context
of ReparationsLitigation, 74 GEO. WASH. L. REv. 68, 82 (2005) ("Ask any citizen what he
or she expects from the legal system, and the answer will be his or her proverbial 'day in
court. ').
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Judge Bennett's first and foremost jury innovation: that the juror's day in
court is every bit as important as the litigant's. The jury is, after all, in
charge of rendering the verdict, determining the fate of the parties, and delivering justice. Therefore, largely everything-including the litigant's hallowed day in court-is dependent upon the juror's day in court.
As a result, Judge Bennett adopts a jury-oriented approach to, well,
jury trials. All the practices and procedures in Judge Bennett's courtroom,
and all the innovations that follow in this article, are the result of Judge
Bennett essentially stepping into the shoes of the juror. From this perspective, or modus operandi of sorts, he knows the jurors have families at home
and work to do. They do not want to waste their time. Furthermore, and
among myriad other examples, Judge Bennett knows they do not understand the Federal Rules of Evidence or the difference between grand and
petite jury service. He therefore also knows that the traditional approaches
to jury trials have to change. That is why this innovation-respecting the
juror's day in court-is his most important innovation.
III.

INNOVATIONS: BEFORE THEIR DAY IN COURT

"I was very impressedwith how the case ran time wise-meaning how preparedeveryone was. -23
Creating a satisfactory jury experience requires early preparation. For
Judge Bennett, that meant almost ten years ago with the remodeling of the
courtroom to update its technology and to create the "evidence corridor." It
also meant just recently completing the Northern District of Iowa's new
website, which conveniently was designed to provide "Information for Jurors." 24 With these projects complete, preparations now consist of finalizing
jury instructions and admitting exhibits prior to the start of trial.
A.

THE ICOURT AND THE "EVIDENCE CORRIDOR"

"The evidence visualprojectionsystem is very good. ,25
23.
Juror's written response to post-verdict questionnaire in United States v. Villalpando, No. CR06-4027-MWB (N.D. Iowa, Mar. 6, 2007) (on file with court).
24.
The Northern District of Iowa's newly designed website is available at
http://www.iand.uscourts.gov. The "Information for Jurors" tab consists of several links to
other web pages: a "Welcome" page, a "Jury Handbook" page, a "Where to Find Us" page, a
"How to Contact Us" page, a "Parking Information" page, an "Inclement Weather Information" page, a "Juror's FAQs" page, an "Automated Juror Information System" page, and an
"Information for Juror's Employers" page. United States District Court for the Northern
District of Iowa Home Page, httpl/www.iand.uscourts.gov.
25.
Juror's written response to post-verdict questionnaire in United States v. Cole,
(N.D. Iowa, May 8, 2007) (on file with court).
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Judge Bennett holds a majority of his jury trials in the third floor
courtroom at the federal building in Sioux City, Iowa. It is a beautiful and
historic courtroom built in 1931, and it is a great place to hold courtespecially after the renovations that took place in the late 1990s. At the direction of then Chief Judge Bennett, and upon the conclusion of the renovations, the courtroom was re-dedicated on May 8, 2000, as the Donald E.
O'Brien courtroom. 26 With thirty years of federal judicial service, and several years of heroics as an Air Force bombardier during World War II, the
courtroom could not have been dedicated in honor of a more deserving
man. 27 It is a bit ironic from a technological standpoint, however, as Senior
Judge O'Brien chooses not to use 28most of the technology available to him
from his uber-cool Bench cockpit!
All, however, can certainly appreciate and enjoy the courtroom's new
look and updated technology. 29 The jury, in particular, benefits from the
improvements. Perhaps the best example of the jury's reward is captured in
what Judge Bennett calls the "evidence corridor. 30 The evidence corridor
refers to the juror's framed view of the evidence. From their seated location
in the jury box, the jurors are squarely positioned directly in front of the
witnesses and the visual presentation of all the exhibits. 31 Everything out26.

HISTORY OF THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DisTRicT

91-92 (2003) [hereinafter HISTORY].
27.
Id.at 42-47.
28.
The "uber-cool bench cockpit" has two computers, one stationed on the left
hand side of the bench and another stationed on the right. Judge Bennett uses the monitor on
the left to display the real-time transcript produced by the court reporter (which is very useful when ruling on objections or whenever Judge Bennett needs to be sure of what was said).
Judge Bennett uses the monitor on the right to look up any electronically filed documents on
CM/ECF (the court's Case Management/Electronic Case Filing system), check email, perform research, run his PowerPoint voir dire presentation (discussed in Part IV.A.), or even
instant message anyone else in the building (i.e., if he needs to notify his secretary of a
change in schedule, or notify his clerk of research he wants done). In the center of the ubercool bench cockpit is a small ten inch touchscreen panel. The touchscreen panel is like an
oversized Apple iPhone screen, although made by AMX. It allows any judge sitting at the
bench to control just about every piece of technology in the courtroom. One juror commented in her questionnaire after trial, "I was amazed at all the equipment you control from
your bench." Juror's written response to post-verdict questionnaire in United States v. Nieman, No. CR06-3021 -MWB (N.D. Iowa, Feb. 23, 2007) (on file with court).
29.
A general description of the available technology and renovations (with pictures) can be found at the Northern District of Iowa's newly designed website. See United
States District Court for the Northern District of Iowa Home Page,
http:/www.iand.uscourts.gov; see also HISTORY, supra note 26, at 91-92.
30.
See diagram infra Part VIILA.
31.
Courtrooms are not always built this way. In fact, the Administrative Office of
the United States Courts recommended several courtroom layouts in its "Courtroom Technology Manual" published in 1999. See ADMIN. OFFICE OF THE U.S. COURTS, COURTROOM
TECHNOLOGY
MANUAL
1-14
to
-26
(1999),
available
at
OF IOWA
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side the evidence corridor is outside of the juror's focal point, including the
judge.32 Although attorneys sitting at their counsel tables are also outside
the evidence corridor, they certainly need the attention of the jury, too.
They are not withheld this opportunity, as they can conduct voir dire, give
opening statements, and make closing arguments directly in front of the
jury using the portable podium.
The beginning and end of the evidence corridor is best represented by
two important pieces of technology: the projector and the projection
screen. 33 The projector is mounted inside the wall directly above and behind
the jury box. The projector's beam essentially forms the evidence corridor,
and leads, of course, directly to the projection screen. The projection screen
is large, measuring eight feet by ten feet, and can be mechanically raised
and lowered from the touchscreen panel on Judge Bennett's bench. The
screen commands the jury's attention, and from their two rows of stadium
seating in the jury box, the jurors have a movie theater view of whatever is
projected onto the screen. Moreover, even though the witness box is in between the jury box and the projection screen, the jury's view of the screen is
unobstructed. The jury box and screen are on higher planes than the witness
box, which allows the jury to see not only the information on the screen, but
the witness's reaction to it. Thus, the jury's focus is channeled through the
evidence corridor to all of the important information presented during trial.
The annotation monitor is another important piece of courtroom technology.34 The eighteen inch annotation monitor is located in the witness box
and allows the witness to see what is on display on the large projection
screen behind him or her. The annotation monitor also allows the witness to
annotate the picture to illustrate the evidence for the jury. Counsel can do
the same at an annotation monitor near their counsel table. The annotations
are instantly revealed on the projection screen for the jury, and the attorneys
are able to print, in color, exactly what is shown on the projection screen if
they want to admit the annotated picture as an exhibit."5
Similar to the annotation monitor, the witness camera allows the witness to comprehensively explain tangible exhibits.36 The witness camera is
located directly above the witness box. It is cleverly hidden in the courthttpJ/www.uscourts.gov/misc/courtman.pdf. None of the recommendations match the specific layout of the Donald E. O'Brien courtroom.
32.
Judge Bennett likes to refer to himself as a referee-if he goes unnoticed during
trial, he has usually done a good job.
33.
The projector is an Eiki LC-SX6A with a lumens rating of 6000 (which, according to the court's automation staff, means "it's very bright"). The projection screen is an 8' x
10' Electriscreen made by Stewart.
34.
The annotation monitor is an Entuitive Touchmonitor by Elo Touchsystems.
35.
The printouts are made by a compact Sony Color Video Printer UP-20.
36.
The witness camera is a Hitachi HV-C10 3CCD color camera.
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room's ornate ceiling, some twenty-eight feet high. It provides an aerial
view of the witness (which is projected onto the projection screen) whenever the jury needs an enlarged view of a witness's handling of tangible
exhibits. For example, in a recent patent case, it was important for the jury
to understand how a certain exhibit-the device with the patented technology-worked. Expert witnesses demonstrated how it worked on the witness
stand. The jury could see the witnesses handle and explain the device directly in front of them from two views: a frontal view by looking at the witness box, and a top view by looking at the projection screen. Moreover,
because of the "evidence corridor," the jury could look in one direction and
see both views, just like picture in picture technology!
The digital document camera is similar to the witness camera in its
ability to capture images.3 7 Without this piece of technology, the projector,
the projection screen, and the annotation monitors would be of little use.
The document camera is like an overhead projector, but it captures realtime digital images that are then sent to the projector to be broadcast onto
the projection screen. The document camera allows counsel to display all
tangible material-from guns to photographs--onto the projection screen.
In addition, personal laptop connections, a DVD player, and a VCR are
available to allow counsel to display just about any kind of media they want
to present to the jury.
Two other pieces of courtroom technology require mentioning in light
of two problems specific to the Donald E. O'Brien courtroom, but no doubt
shared by many. The first problem is the courtroom's acoustics. As beautiful as the courtroom's high ceilings are, they do not hold sound very well.
As a result, microphones are stationed in every possible position to overcome the courtroom's poor acoustics.3 8 Lavolier microphones are available
if counsel prefer to be mobile. Speakers are mounted inside the jury box to
provide crystal clear sound to the jurors. Wireless headphones are provided
for anyone, including the jurors, who are hard of hearing. Finally, Judge
Bennett can control the master volume from his touchscreen panel on his
bench to insure adequate amplification.
The second problem, also a result of a high ceiling, is the sunlight that
shines through the courtroom's high windows. Jurors, or others, are often
met with sunlight shining directly into their eyes. The windows are too high
to operate the blinds by hand, so Judge Bennett mechanically controls them
through his touchscreen panel. The jurors are often surprised by the blinds

37.
The digital document camera is a Samsung Digital Presenter SDP-900DXR. It
has USB connections, 850,000 pixels, and a 12x power zoom lens.
38.
The court's microphones and sound system largely consist of Shure brand prod-

NORTHERN ILLINOIS UNIVERSITYLA WREYIEW

[Vol. 28

apparently moving by themselves, but they are always happy to sit in the
shade again.39
B.

JURY INSTRUCTIONS, PART ONE
"The jury instructions were very helpful. "0

One traditional approach to creating jury instructions is to finalize one
set of instructions at an "instruction conference." The instruction confer-

ence 4 1 takes place at the close of all the evidence and just before closing

arguments. The parties submit their versions of instructions prior to trial,
but must wait to find out what the judge thinks of their instructions until
after the close of all the evidence. The jury, of course, must also wait while

the court and the parties figure out what instructions to give the jury. The
jury is not read or provided the instructions until after they are finalized,
which is usually right before or after closing arguments.
A more modem approach is to create two sets of instructions: a preliminary set and a final set. The preliminary instructions are those that typically deal with burdens of proof, presumptions, and the definition of evidence. Preliminary instructions are usually provided or read to the jury at
the beginning of trial. Final instructions are those that deal with the substantive law and specific legal issues in the case. The final instructions are typically provided or read to the jury either just before or immediately after

closings. While preliminary instructions are often created before trial be-

gins,42 the final instructions are usually created and finalized during trial,
much like the process used in the traditional instruction conference ap43
proach.
39.
Because the blinds are controlled from the bench, jurors can sometimes sit in the
sun for awhile if the juror's situation goes unnoticed. A juror recently remarked in his questionnaire that "[a]ll went well except the sun shining in Southwest window at closings."
Juror's written response to post-verdict questionnaire in United States v.Smith, No. CR06411 1-MWB (N.D. Iowa, Nov. 30, 2007) (on file with court). Of course, it may have been
intentional-a cleverly placed sunbeam proves quite useful in keeping the jurors alert!
Juror's written response to post-verdict questionnaire in United States v. Alibe40.
gic, No. CR07-2010-MWB (N.D. Iowa, Jan. 11, 2008) (on file with court).
The instruction conference is sometimes called a "charging conference." See,
41.
e.g., Ervin A. Gonzalez, Florida Civil Trial Preparation,Part One: Organization, THE
FLORIDA BAR (2006), CTP FL-CLE 1 (Westlaw) (noting the practice in Florida courts and
stating, "Upon receipt of the requests from counsel regarding the proposed jury instructions
and verdict form (and no later than at the close of evidence), the court will hold a charging
conference.").
42.
It is not uncommon, in fact, for judges to have a thick notebook of trial procedures that includes a few pages of stock preliminary instructions for use in every trial. Thus,
little or no preparation goes into these instructions.
43.
See ELLEN CHILTON & PATRICIA HENLEY, JURY INSTRUCTIONS: HELPING JURORS
UNDERSTAND THE EVIDENCE AND THE LAW (2004) (noting traditional methods of drafting
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In stark contrast to most, if not all, courtroom practices, Judge Bennett
usually finalizes one set of jury instructions before trial begins."4 Judge
Bennett's reasoning for finalizing the instructions before trial is explained
in Part IV; his method of doing so is explained below.
That method begins with the trial management order. Besides setting
the trial date and other relevant deadlines, the order requires the parties to
confer with each other about jury instructions at least fourteen days prior to
trial. The parties' conference and cooperation is necessary because the parties are required to submit a joint set of jury instructions to the court at least
seven days prior to trial. The parties do not have to agree on everything in
their joint set of instructions-they just have to note where their opinions
differ and, when appropriate, submit competing proposals or additional
instructions to which the opposing party objects. Usually within days,
sometimes within hours, of receiving the joint set of instructions, the court
sends its own set of instructions to the parties. Indeed, the court has usually
started preparing the jury instructions before the parties' proposals are due.
Thus, the parties typically receive the court's proposed jury instructions
about a week in advance-on Monday or Tuesday if the trial starts the following Monday.4 5 An extremely detailed letter to the parties, with explanajury instructions, and recognizing the traditional wisdom that "[w]aiting until the end of trial
gives the judge more time to hear the evidence and to study the law, in order to decide the
best
way
to
word
the
jury
instructions."),
available
at
http://w3.uchastings.edu/plri/spr96tex/juryinst.html#l 1.
44.
Judge Bennett stated his jury instruction practices in UnitedStates v. Johnson:
[I]n trials that are expected to be relatively short and that involve only
one or two straight-forward charges, this court often uses 'front-endloaded' Jury Instructions, in which the court reads and provides to the jurors, before opening arguments, all of the substantive instructions, including instructions on the nature and elements of the offenses, the definition of evidence, reasonable doubt, and the presumption of innocence,
reserving only instructions on deliberations to be read after the conclusion of closing arguments.
403 F. Supp. 2d 721, 832, n.24 (N.D. Iowa 2005). Johnson was a complex death penalty
case; therefore, Judge Bennett used both preliminary and final instructions. See id. Now,
however, even in complex cases, Judge Bennett is likely to use just one set of "front-endloaded" instructions. The more common approach to jury instructions is reflected in the
preface to an authoritative compilation of federal jury instructions:
Although all of the writers on the subject recommend that the research
for jury instructions be done in the early stages of trial preparation for
the lawyers and the initial portion of the trial itself for the judge, this
simply does not happen. Jury instructions, coming as they do at the end
of the trial, are simply at the bottom of the list of things to be done.
DEviTT, BLAcKMAR & O'MALLEY, FEDERAL JURY PRACTICE AND INSTRUCTIONS, at V (West
4th ed. 1990). Judge Bennett, of course, puts jury instructions first on his list.
45.
Sometimes, in an effort to assist the parties in formulating their joint set of
instructions, the court will send its first draft of the instructions to the parties before the
parties complete their joint set of instructions as a springboard for discussion or alternative
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tions of case law, analysis, and citations, accompanies the court's first draft
of proposed instructions. The letter states the court's rationale for agreeing
or disagreeing with the instructions in the parties' joint set. The parties are
then required to notify the court at least by the Friday before trial whether
they have any objections or if they would like to include additional instructions not contemplated yet. If the court anticipates significant objections or
complications, the parties are often required to submit their responses by
the Wednesday or Thursday before trial.
Upon receipt and consideration of the parties' response to the court's
first set of proposed instructions, the court makes final changes to its draft
of instructions and sends a second draft to the parties. The court is normally
able to make any changes and send the second draft of instructions to the
parties on the Friday or Saturday before trial. A second letter from the court
accompanies the second draft of instructions to inform the parties of the
court's changes in the instructions and its rationale. The letter concludes
with a short statement similar to the following:
You will have the opportunity to make whatever record you
believe is necessary on the Jury Instructions before they are
read to the jurors. Therefore, unless you discover that additional or different instructions not previously contemplated
are required, you do not need to respond to this version of
the Jury Instructions.
Therefore, the instructions are largely complete after the court has sent
the parties its second draft. However, the parties are able to make a record
of their agreement or disagreement with the instructions before voir dire
starts on the morning of trial. Based on what occurs in this on-the-record
discussion before voir dire, the court may choose to make changes to its
draft of instructions. Whatever the case, by the end of the pre-trial discussion the judge finalizes the instructions to create the one, and only, "short
set" of jury instructions.
The court calls the jury instructions in this form a "short set" of instructions because they usually result in fewer instructions, largely because
they eliminate redundancies between the preliminary instructions and final
instructions. Moreover, because the short set of instructions serves the purposes of both traditional preliminary and final instructions, they are, in fact,
the "one and only" set of jury instructions.
There are several other significant innovations related to the creation
and drafting of jury instructions in Judge Bennett's chambers. Besides
proposals. This usually happens if there is a particularly troublesome instruction or complex
issue. Even when the court issues draft instructions first, the parties are still required to
submit ajoint set of instructions at least seven days prior to the start of trial.
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drafting the instructions in plain non-legal language, one such innovation is
the court's approach to the explanations of key terms and elements of offenses or claims. The court's rule of thumb is to explain any term in the jury
instructions that might make a juror stop and think what the term means. To
this end, the court provides the explanations of these important terms in a
"Preliminary Matters" jury instruction, or in an instruction that deals with
the elements of each claim or offense. Terms or concepts defined in the
preliminary matters instruction are those of "global" significance to the
case. Examples include the definitions of "elements," "controlled substances," "intent," "knowledge," "distribution," "delivery," "manufacture,"
and "possession." Sometimes the preliminary matters instruction may even
include an explanation of nicknames:
Nicknames:
You may hear evidence in this case that defendant Donald
Smith sometimes goes by, is also known as, or identifies
himself by the nickname "Baby D." The identity of a defendant as the person who committed a crime is an element
of every crime. Therefore, the government must prove beyond a reasonable doubt not only that a crime alleged was
actually committed, but also that the defendant charged
with that crime was the person who committed it. The defendant does not have to prove that he did not commit the
charged offense, that someone else committed that offense,
or that he is not the person identified by a certain nickname. Therefore, if the facts and circumstances that will be
introduced in evidence leave you with a reasonable doubt
as to whether or not the defendant is the person who committed a crime charged against him, then you must find him
not guilty of that offense. 46
The jurors' responses in their post-verdict questionnaires confirm the usefulness of this practice.47
After the "Preliminary Matters" instruction, the court instructs the jury
on the elements of the crime or claim in a "Charged Offenses" (for a criminal case) or "Plaintiff's Claims" (for a civil case) instruction. The court,
however, does not just state what elements the plaintiff or prosecution must
46.
One of the jury instructions given in United States v. Smith, No. CR06-4111MWB (N.D. Iowa, Nov. 30, 2007).
47.
A juror stated: "Instructions with definitions of key words was [sic] very helpful." Juror's written response to post-verdict questionnaire in United States v. Becker, No.
CR06-3022-MWB (N.D. Iowa, June 6, 2007) (on file with court).
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prove. Instead, the court explains each element in a blocked paragraph following the specific element. The following is another example from United
States v. Smith:
For you to find the defendant guilty of a particular "felon in
possession of a firearm" offense, the prosecution must
prove all of the following essential elements beyond a reasonable doubt as to that offense: One, prior to January
2006, the defendant had been convicted of a crime punishable by imprisonment for a term exceeding one year.
The Indictment charges that, on July 4, 1991, defendant Smith was convicted of possession of cocaine with intent to distribute in Case No. CR-129
in Omaha, Nebraska, and on April 23, 1998, defendant Smith was convicted of burglary in the
third degree in the Iowa District Court in and for
Woodbury County. You are instructed that each of
these offenses is punishable by imprisonment for
more than one year under the laws of the state in
which the offense was committed. However, you
must determine whether or not the defendant was
convicted of such a prior offense based on the evidence presented in this trial.48
This format continues until the court has instructed the jury on all the
elements of the crime or claim. Judge Bennett prefers to write his jury instructions in this manner so the jurors do not have to read separate instructions (which are often far apart with awkward cross references) to determine the meaning of the elements to a crime or claim. The explanation of
the element is immediately below the element in the same instruction. Together, the "Preliminary Matters" instruction and the subsequent instruction

48.
United States v. Smith, No. CR06-411 I1-MWB (N.D. Iowa, Nov. 30, 2007) (on
file with court). The court did not actually use this instruction at trial. It was prepared, but
the parties stipulated to the defendant's conviction of a felony. As a result, the following
explanation was used instead:
The prosecution and the defendant have stipulated that, prior to January
2006, defendant Smith had been convicted of one or more crimes punishable by imprisonment for more than one year under the law of the
State in which each offense was committed. Therefore, you must consider this element to be proved.
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create a clear and coherent framework
on the elements of the crime or claim
49
for the jury to exercise their duty.
Judge Bennett's instructions are also significant for their table of contents and titled instructions.50 Judge Bennett's table of contents in his legal
opinions are well known in the Northern District of Iowa. 51 Detailed tables
of contents are of obvious assistance to practitioners in locating specific
legal issues in his opinions. Similarly, a table of contents is of great help to
jurors in searching through numerous pages of instructions to find one critical concept, such as the presumption of innocence or the definition of sexual harassment. 52 Of course, a table of contents would be of little help if
each instruction was simply numbered "Instruction No. 1," "Instruction No.
2," etc. Judge Bennett numbers the instructions, but he specifically titles
each instruction as well.53 The titles are what describe the instructions, and
enable the jurors to use the table of contents to find exactly what they need.
Also to help the jury, Judge Bennett includes the case caption before the
table of contents, begins each instruction on a new page, and double spaces
the whole document.
At the very end of the instructions is a verdict form. The verdict form
is really a separate innovation, at least in the way the verdict form appears,
but because it is included in the jury instructions it will be discussed here.
The judge prepares the verdict form in tabular format, so that each element
of the crime or claim on which specification of the jury's determination is
helpful or required is clearly stated-"4 The jury must correspondingly follow
the verdict form in a sequential manner to reach their ultimate verdict. It
provides a very clear and easy to follow step-by-step process for the jury. It
also includes cross references so the jury can easily find which instruction
or instructions deal with that particular part of the verdict. In Judge Bennett's nearly fifteen years of jury trials, he has only had one case where the
jury improperly completed the verdict form. The tabular format also likely
saves the jury a lot of time. In one of Judge Bennett's recent death penalty
49.
A more complete example of the court's "Preliminary Matters" and "Charged
Offenses" instruction is in Part VII.B.
50.
An example of the first page of Judge Bennett's jury instructions, which illustrates the court's table of contents and titled instructions, is included in Part VI.C.
51.
See, e.g., United States v. One Hundred Thirty-Eight Thousand One Hundred
Eighty-Six Dollars, 520 F. Supp. 2d 1072 (N.D. Iowa 2007).
52.
A juror recently commented during debriefing in a felon in possession of a
firearm trial, UnitedStates v. Smith, No. CR06-4111 -MWB (N.D. Iowa, Nov. 30, 2007), that
she had to pay particular attention to the definitions of reasonable doubt and possession.
These definitions were included as individual instructions, and were plainly evident in the
table of contents.
53.
For example, "No. 5 - REASONABLE DOUBT."
An example of the Judge Bennett's tabular verdict form is included in Part
54.
VIH.D.
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cases, the lawyers submitted fifty pages of special interrogatories to constitute the jury's verdict form. 5 By using a tabular format, the judge and parties were able to condense the verdict form to ten pages. This inevitably
saved the jury time by making the verdict form more manageable. The verdict form, because it is so specific, also facilitates post-trial, sentencing, and
appellate review. The verdict form clearly indicates what the jury determined and provides a meaningful basis to assist courts upon post-trial or
appellate review. Finally, in all criminal trials, the verdict form includes a
certification that each juror reached his or her verdict without regard to discriminatory motive or bias.56 Although all federal courts must include the
certification in death penalty cases, 57 Judge Bennett is the only judge he
knows of that uses the certification in all criminal trials.
One final note needs mention regarding the creation of jury instructions in Judge Bennett's chambers. The vagaries of trial always present the
possibility that new issues or unforeseen circumstances will arise. Some
things cannot be anticipated. Therefore, the judge never precludes additional instructions or modifications to accommodate these unforeseen circumstances. 58 In addition, some cases are so complex that the court and
parties decide to stick with two sets of instructions, although preliminary
and final instructions are a very rare occurrence in Judge Bennett's courtroom. The short set of instructions is his preferred method, and he has used
it extensively and successfully for the last two or three years. It takes a good
deal of time before trial to prepare, 59 and can sometimes appear to be in
vain if the parties settle or a defendant pleas before trial, 6° but it is a critical

55.
United States v. Honken, No. CR96-3004-MWB (N.D. Iowa, Oct. 27, 2004) (on
file with court); see United States v. Honken, 381 F. Supp. 2d 936 (N.D. Iowa 2005) (explaining the lengthy procedural history of the case).
56. See infra Part VIII.D.
57.
18 U.S.C. § 3593(f) (2006).
58.
For example, in a case heard in November of 2007, United States v. Smith, No.
CR06-41 11-MWB (N.D. Iowa, Nov. 30, 2007), the court and parties agreed to a short set of
instructions, but also agreed to a supplemental instruction in the event the criminal defendant's justification defense became valid during the course of trial. The court was very skeptical that the facts as presented prior to trial would allow such an instruction and, therefore, it
did not include an instruction on that defense in the short set of instructions. Although the
supplemental instruction was finalized and ready to go before trial started, the instruction
was never given because the court determined that the facts as presented at trial did not
warrant submitting the defense to the jury.
59. The practice frees up more time during trial, however, which means trials can
run more efficiently.
60. Even if the case never goes to trial, the instructions are never really prepared in
vain because they are stored in the court's electronic bank of instructions for use in later
trials, where the same issues inevitably arise. The electronic storage of all instructions, of
course, makes the preparation of instructions infinitely easier.
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element to providing the jurors with a clearer understanding of their duties
and a coherent manner in which to perform them.
C.

EXHIBITS

"All the witnesses and [exhibits] were covered in a very timely manner. ,61
Similar to his procedure with jury instructions, Judge Bennett prefers
to duke out the admissibility of exhibits before trial. The judge has found
that doing otherwise, i.e., waiting to admit exhibits when they are presented, only prolongs the trial and wastes the jury's time. Moreover, listening to objections (i.e., "Your Honor, I object, it's not a public record under
803(8)!") in open court confuses the jury. As a result, Judge Bennett prefers
to admit exhibits and rule on any objections as soon as possible.
To facilitate this, the court's local rules require the parties to list, mark,
and disclose exhibits before the final pre-trial conference.62 In addition, the
trial management order requires the parties to submit a joint exhibit list that
includes any objections to their opponents' offerings. The joint exhibit list
must be submitted two court days prior to trial, and must be in a standardized format set by the court.63 Briefs often accompany the list if any exhibit
is particularly objectionable or if it is the subject of a motion in limine.
Whatever the case, Judge Bennett attempts to sort out all objections during
the final pre-trial meeting on the morning of trial. Exhibits that either were
not objected to or to which objections were made and overruled, are admitted at this time out of the jury's presence. Therefore, during trial, the lawyers can use the already admitted exhibits without interruption. Only those
objections that cannot be ruled upon before trial are left to be determined
during trial, which is usually a rare occasion. 64
IV.
A.

INNOVATIONS: VOIR DIRE

WELCOME TO POWERPOINT

"Atfirst I was very nervous but all the kindness helped ,65

61.
Juror's written response to post-verdict questionnaire in United States v.
Nowlen, No. CR06-4106-MWB (N.D. Iowa, Aug. 23, 2007) (on file with court).
N.D. IOWA L.R. 83.6.
62.
The standardized format is shown in Part VIII.E.
63.
64.
For example, in the court's latest jury trial before publication of this article,
United States v. Brunken, No. CR07-4071-5-MWB (N.D. Iowa, April 4, 2008), the court
admitted all of the prosecution's and defendant's exhibits before trial began.
65.
Juror's written response to post-verdict questionnaire in United States v. Cole,
No. CR 06-2046-MWB (N.D. Iowa, May 8, 2007) (on file with court).
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Coming to court is usually a new experience for jurors, and sometimes
an especially nerve racking one. Courtrooms have a tendency to make people feel uncomfortable and anxious, even seasoned attorneys. Feelings of
apprehension usually begin as soon as the jurors walk into the courthouse,
and if not, the feelings soon follow when they arrive in the courtroom, the
gavel raps, and the black robed judge marches in.
A warm welcome sure helps. When the jurors enter the courtroom they
are greeted by a large welcome sign that reads "Welcome to Your United
States Northern District of Iowa Courthouse." The sign is actually a PowerPoint slide that is played from the judge's computer behind his bench, and it
appears on the court's large projection screen and on the forty-two inch
plasma television screen in the courtroom's gallery. It is not exactly a personal greeting, 66 but coupled with the judge's friendly opening remarks, it
definitely helps.
Humor helps, too. The judge injects humor into the proceedings as
soon as possible. The humor usually takes the form of soliciting karaoke
requests to put up on the big screen. Only occasionally does a brave soul
volunteer, but even when they do not, it usually breaks the ice nicely.67
A warm welcome and humor, however, are nothing new or surprising.
Using a PowerPoint presentation to conduct voir dire is. Judge Bennett, like
a lot of his federal court brethren, conducts extensive voir dire from the
bench.68 Unlike most, he uses a PowerPoint presentation to aid his inquiry.
Moreover, his PowerPoint presentation is not just a compilation of slides
with questions for the judge to ask the jury. Instead, it is in large part educational, and as many jurors note afterwards, very much like a civics lesson.69
After the presentation's first slide, which is the welcome message, comes an
66.
Judge Bennett plans on implementing a new procedure for welcoming the jurors
in his next trial. Instead of meeting the jurors for the first time when court officially opens,
Judge Bennett plans on personally welcoming the jurors at the doors to the courtroom, without his robe on. He is not sure whether he will tell them he is the judge-he might wait for
them to make the connection when he walks into the courtroom wearing his robe.
67.
Judge Bennett tries to use humor throughout the trial, but without detracting
from the seriousness of the proceedings. Several jurors note his balanced good humor: "Lots
of fun without losing seriousness of why we were there." Juror's written response to postverdict questionnaire in United States v. Nowlen, No. CR06-4106-MWB (N.D. Iowa, Aug.
23, 2007) (on file with court). "Thank you for the 'lightheartedness' of jury selection and
preparedness despite the seriousness of the entire situation." Juror's written response to postverdict questionnaire in United States v. Villalpando, No. CR06-4027-MWB (N.D. Iowa,
Mar. 6, 2007) (on file with court).
68.
MIZE ET AL., supranote 15, at 27 (stating '"judge-conducted voir dire is the norm
in federal courts").
69.
A juror recently commented on his completed questionnaire that "for me it was
like going to school. I learned a lot that I missed in civics class. I am so glad I was pick[ed]
to see how this all works." Juror's written response to post-verdict questionnaire in United
States v. Smith, No. CR06-41 1 -MWB (N.D. Iowa, Nov. 30, 2007) (on file with court).

2008]

IN THE VANGUARD OF THE AMERICAN JURY

introduction and history of the federal courts. It specifically addresses the
Northern District of Iowa-where our district and courtrooms are located,
and who the judges in our district are (with pictures). The presentation goes
on to introduce the parties to the case at bar, the attorneys, and all the courtroom participants, including the courtroom security officers. The judge does
everything he can to ensure the jurors know who everybody is in the courtroom and what their role and duties are.7 °
Perhaps most importantly, the presentation then addresses the history
and significance of jury service. The judge informs them that their service is
one of the three great civic responsibilities along with paying taxes and
voting. The jurors, and particularly the defendant, are always happy to hear
at this time that the defendant's fate is no longer determined in a trial by
ordeal, such as submersing the defendant into a pot of boiling water or similar torment.7' In sum, the whole presentation is a demystification of the
courtroom's players, procedure, and purpose.
Of course, the PowerPoint presentation also "speaks the truth," or assists the judge in conducting voir dire. 72 Although voir dire is typically referred to as selecting the jury, the judge informs the jurors that the lawyers
and court will actually be de-selecting the jury.73 The judge then questions
the jurors collectively about hardships, conflicts, and case-specific inquiries
to see if any particular juror needs to be removed for cause. After the judge
is done, each lawyer has a chance to conduct his or her own voir dire. It is
not uncommon for the lawyers to spend very little time in this endeavor
because the judge has already done such a thorough job. That is, of course,
part of the reason Judge Bennett does such extensive voir dire to the group
as a whole-to save time. 74 Moreover, it is common to hear the lawyers tell
Post-verdict interviews of jurors by the judge have informed him that this is
70.
critical to reducing the potential jurors' anxiety.
See AM. BAR Ass'N, DIALOGUE ON THE AMERICAN JURY: WE THE PEOPLE IN
71.
ACTION, PART 1, THE HISTORY OF TRIAL BY JURY 2 ("The accused would then be put to trial
by the ordeal of water. A clergyman would bless the water and the accused would be thrown
in. An accused who floated had been rejected by the blessed water and was declared
guilty."), available at http://www.abanet.org/jury/moreinfo/dialoguepartl.pdf. The trial by
ordeal is also described as one "which assumed that God intervened to protect the innocent."
Id.
72.
See BLACK'S LAW DICTIONARY 1605 (8th ed. 2004) (recognizing voir dire is
French for "to speak the truth").
73.
The judge uses a clever picture in his PowerPoint presentation to illustrate his
point, which can be found at http://www.tapa.info/images/HTMLLmages/LegislativeSolution_JuryPic.gif.
See MIZE ET AL., supra note 15, at 30 (noting that voir dire conducted to the
74.
entire panel and exclusively or predominantly by the judge substantially reduces the amount
of time necessary for voir dire). Voir dire typically lasts about two hours in Judge Bennett's
courtroom, although it took up to two weeks in Judge Bennett's relatively recent death penalty cases. See, e.g., UnitedStates v. Honken, 381 F. Supp. 2d 936, 957-58 (N.D. Iowa 2005)
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the jury during voir dire how lucky the jurors are to have Judge Bennett
provide them with the PowerPoint presentation and civics lesson. Perhaps
the lawyers are just trying to curry favor with the judge, but they are more
likely just reporting how fortunate the jurors really are. 75
B.

JURY INSTRUCTIONS, PART TWO

"I liked that we got instructions before ....Helped us to know what to
expect. -76
Opening statements are supposed to provide the "big picture," or, as an
attorney in Judge Bennett's courtroom recently described it, the picture you
see on the top of a jigsaw puzzle box. The jigsaw puzzle pieces are the
pieces of evidence that the jury must fit together to form the picture. It is a
nice analogy.
Jigsaw puzzle pieces, however, can often be forced into a position they
do not belong. Such a "forced" picture may be exactly what the attorneys
are asking for, but it cannot be the real picture. It is up to the jury, of course,
to figure out what that real picture is-to know which pieces fit together
and which do not. It is not an easy job, and it is near impossible without
jury instructions.77
(indicating jury selection lasted from August 18, 2004 until September 8, 2004). See generally MIZE ET AL., supra note 15, at 77 (showing the median length of voir dire in felony
trials).
75.
The jurors consistently comment in their questionnaires on how much they
appreciate Judge Bennett's PowerPoint presentation, and often point out what a great educational experience it is. "It was very helpful when Judge Bennett explained two terms: presumed innocent and beyond a reasonable doubt." Juror's written response to post-verdict
questionnaire in United States v. Nowlen, No. CR06-4106-MWB (N.D. Iowa, Aug. 23,
2007) (on file with court). "The trial process was a learning experience for me, and was a
well organized process, that made me proud to be a part of." Juror's written response to postverdict questionnaire in United States v. Alibegic, No. CR07-2010-MWB (N.D. Iowa, Jan.
11, 2008) (on file with court). "Awesome the way they educate you! Very interesting and
very informative." Juror's written response to post-verdict questionnaire in United States v.
El Herman, No. CR04-4042-MWB (N.D. Iowa, July 31, 2007) (on file with court). "Judge
explained the jury obligations and court procedures very well." Id."I was in awe of the
process. It was very different from what I had anticipated. The interaction with the judge and
his presentation on jury selection and instructions was superb. He made me feel comfortable,
less formal, and at ease in participating in this process. A great job by him, his staff and the
attorneys. It was very professional, but also comfortable!" Id.
76.
Juror's written response to post-verdict questionnaire in United States v. Nieman, No. CR06-3021-MWB (N.D. Iowa, Feb. 23, 2007) (on file with court).
77.
See Juror's written response to post-verdict questionnaire in United States v.
Becker, No. CR06-3022-MWB (N.D. Iowa, June 6, 2007) (on file with court) ("Without [the
instructions] I would have been lost. A fair judgment would not have been reached without

them.").
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"Jury instructions are those directions that tell jurors how to apply the
law to the facts they have heard.",7 8 In other words, jury instructions tell the
jury which pieces of evidence fit together to make the ultimate picture. Jury
instructions are an essential and necessary part of jury trials everywhere. In
most courtrooms, however, jurors are only provided substantive instructions
at the end of trial. 79 "It is traditional in the majority of jurisdictions to provide most jury instructions, particularly those involving the substantive law,
after all the evidence has been presented and just before the jury retires to
deliberate., 80 In fact, recent research suggests that only 17.7% of state
courts and 16.9% of federal courts pre-instruct the jury on the substantive
law.8 ' Furthermore, only about one-third of courts provide each juror with
written copies of the jury instructions.82
For Judge Bennett, the instructions precede the task. Doing otherwise
would be like playing a game without the rules, or, as Judge Bennett describes it, like requesting the jury to drive to the city of Justice, and then
providing them with directions when they get there. That is why Judge Bennett prepares the instructions, in their entirety, before trial begins.8 3 That
way, he has the instructions ready to go before the presentation of evidence
and even before opening statements. As soon as the jury is selected and
sworn, the judge provides each juror with an individual copy of his "short
set" of instructions, and he then reads the instructions to the jury while they
follow along. The only part of the instructions Judge Bennett does not read
at this time is the part that deals with the jury's duty during deliberations.
He waits to read those instructions after closing arguments. The jury members, however, are provided with all the instructions they need before opening statements to comprehend which pieces of evidence fit together and
what ultimate picture is produced. The overall process Judge Bennett uses
for jury instructions is well received by jurors. Their comments make compelling testimonials:
"We had questions about how to apply the law in this case
[and] we were able to find the answers in the instructions." 84
Jill S. Gelineau, Using Jury Instructions to Shape the Trial, SM102 ALI-ABA
78.
295, 297 (2007).
O'MALLEY, GRENIG & LEE, FEDERAL JURY PRACTICE AND INSTRUCTIONS 733
79.
(West 6th ed. 2006) ("The court's charge generally follows the jury arguments.").
Bethany K. Dumas, Jury Trials: Lay Jurors, Pattern Jury Instructions, and
80.
Comprehension Issues, 67 TENN. L. REv. 701, 737 (2000).
81.
MIZE ET AL., supra note 15, at Table 24.
82.
MIZE ET AL., supra note 15, at 32, 37.
83.
The judge's preparation of jury instructions is discussed in Part III.B.
Juror's written response to post-verdict questionnaire in United States v. Draine,
84.
No. CR06-4097-MWB (N.D. Iowa, Oct. 18, 2007) (on file with court).
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"The instructions
were Very [sic] helpful. We went back to
85
them a LOT.

"[The] jury instructions were very very helpful, [and] well
written. I could understand them. Especially helpful when
it was time to make a verdict. I would have been
lost with86
out them. They help [sic] me be a better juror.
"Extremely helpful. [The] jury walked through [the] instructions a paragraph at a time while discussing each
87
count. Instructions were put in understandable terms.,
"The jury instructions were very clear and made our job as
easy as possible. One juror especially was concerned that
he may have been forced by his supplier to distribute
[drugs], but there was [sic] clear instructions
as to what
88
'distribute' was, clearing any doubt."
It has been Judge Bennett's experience that most attorneys favor his jury
instruction practice as well. 89 Some, however, have not, and a capital murder defendant even argued once that "the court denied [defendant] a fair
trial in violation of due process by reading to the jury and providing each of
the jurors with an extensive and detailed set of Preliminary Instructions.' ' 90
V.
A.

INNOVATIONS: TRIAL

SCHEDULES & STRETCH BREAKS

"I thought [the schedule was] very efficient. ,9

85.
Juror's written response to post-verdict questionnaire in United States v.
Nowlen, No. CR06-4106-MWB (N.D. Iowa, Aug. 23, 2007) (on file with court).
86.
Juror's written response to post-verdict questionnaire in United States v. El
Herman, No. CR04-4042-MWB (N.D. Iowa, July 31, 2007) (on file with court).
87.
Juror's written response to post-verdict questionnaire in United States v. Cole,
No. CR 06-20460MWB (N.D. Iowa, May 8, 2007) (on file with court).
88.
Juror's written response to post-verdict questionnaire in United States v. Villalpando,No. CR06-4027-MWB (N.D. Iowa, Mar. 6, 2007) (on file with court).
89.
See United States v. Johnson, 403 F. Supp. 2d 721, 832, n.24 (N.D. Iowa 2005)
(explaining the court's typical procedure with jury instructions and that "[n]o party has ever
objected to such a procedure.").
90.
Id. at 831-32. More specifically, the defendant argued the instructions provided
a "written checklist" or "playbook" that denied her a fair trial. Id. at 833. The defendant's
arguments were rejected. Id at 833-34.
91.
Juror's written response to post-verdict questionnaire in United States v.
Nowlen, No. CR06-4106-MWB(N.D. Iowa, Aug. 23, 2007) (on file with court).
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"I liked all the stretch breaks. Help [sic] make us more awake and alert. ,92
Trials start at 8:30 a.m. in Judge Bennett's courtroom. The court adjourns for the day at 2:30 p.m. Two twenty-minute recesses, with snacks,
are provided in between.
The 8:30 a.m. to 2:30 p.m. trial schedule is anything but typical, and it
was not the normal schedule in Judge Bennett's courtroom until recently.
Years ago, Judge Bennett conducted a survey among the jurors in his courtroom to determine if they preferred the traditional 9:00 a.m. to 5:00 p.m.
schedule or the then-experimental 8:30 a.m. to 2:30 p.m. schedule. The
survey was conducted among two sets of jurors, both of which sat in threeweek jury trials not far apart. In the first week-and-a-half of the first trial,
the trial schedule ran from 9:00 a.m. to 5:00 p.m. with periodic recesses and
an hour-long lunch break. During the last week-and-a-half of trial, the
schedule ran from 8:30 a.m. to 2:30 p.m., with the two twenty-minute recesses for snacks. The same was done in the second trial, although the
schedules were flipped: the first half ran on the 8:30 a.m. to 2:30 p.m.
schedule, and the second half ran on the 9:00 a.m. to 5:00 p.m. schedule.
The jurors were unanimous in preferring the 8:30 a.m. to 2:30 p.m. schedule.
Such a response is not surprising. 93 The 8:30 a.m. to 2:30 p.m. schedule takes up less of the juror's day. This allows the jurors to have more time
to spend with family or to perform their jobs. In fact, the schedule permitted
one prospective juror to willingly accept jury service. The prospective juror
was a stockbroker, worked two blocks from court, and unless he was able to
get to the office before the market closed, he would have asked to be removed for cause as a result of a substantial hardship. Upon learning the
court's 8:30 a.m. to 2:30 p.m. schedule, the prospective juror gladly announced his work was no longer a problem. The schedule also benefits the
transportation schedules of most jurors in the Northern District of Iowa.
Where many jurors come from rural areas as many as 100 miles away, the
92.

Juror's written response to post-verdict questionnaire in United States v. Lee,

No. CR07-3004-MWB (N.D. Iowa, May 24, 2007) (on file with court).

93.
It is also unsurprising that this schedule presents a win-win-win situation; court
and counsel prefer this schedule, too. In a busy courtroom like Judge Bennett's, where the
judge may need to sentence over thirty defendants in a given month, the 8:30 a.m. to 2:30
p.m. schedule allows the judge to conduct other hearings-such as sentencing hearings-in
the afternoon. Thus, the court's schedule runs more efficiently. The 8:30 a.m. to 2:30 p.rrL
schedule is also preferred by attorneys. With such a schedule the attorneys are able to conduct more of their post-adjournment trial work during a normal work day. They can perform
research, prepare witnesses, or discuss trial strategy all before dinner time. Thus, it also
allows the trial lawyer some family or personal time during trial week. The schedule also
likely eradicates many trial errors-not just by the lawyers, but by the court as well. The
judge analogizes trials to snow-skiing: most accidents occur in the afternoon when everyone
is tired.
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8:30 a.n. to 2:30 p.m. schedule allows them enough time to get home before supper. 94
Moreover, in Judge Bennett's experience, the 8:30 a.m. to 2:30 p.m.
schedule does not result in spending more actual days in court. In fact, in
the comparison trials noted above, Judge Bennett found that the 8:30 a.m. to
2:30 p.m. schedule produced almost as many pages of transcript per day as
the 9:00 a.m. to 5:00 p.m. schedule. 95 There was less than a 10% difference,
which is closely related to, although less than, the difference between the
two schedules in actual courtroom hours: there are about 5.3 hours of courtroom time in the 8:30 a.m. to 2:30 p.m. schedule, 96 and about six hours of
courtroom time in the 9:00 a.m. to 5:00 p.m. schedule.97 The difference in
court time is therefore 0.7 hours, or around 12%. 98 Therefore, even though
the 8:30 a.m. to 2:30 p.m. schedule uses only 88% of the 9:00 a.m. to 5:00
p.m. schedule's time in court, in Judge Bennett's experience, the 8:30 a.m.
to 2:30 p.m. schedule produces over 90% of the 9:00 a.m. to 5:00 p.m.
schedule's pages of transcript. Thus, at least anecdotally, it appears that the
8:30 a.m. to 2:30 p.m. schedule is slightly more efficient.
Furthermore, despite the prospect of possibly longer periods in court,
the jurors are provided quality snacks during recess to keep them energized. 99 They are also given frequent stretch breaks to keep them comfortable while they are in court. The judge's practice is to permit and encourage
stretch breaks any time there is a break in the action. So whenever a witness
is excused or a lawyer needs a moment to look for an exhibit or think of a
question, the judge encourages the jury to stand up and stretch. In fact, the
judge operates under a forty-minute rule: he never wants the jurors to sit for
over forty minutes without a stretch break. So even if there is not a break in
the action within a forty-minute period, the judge will create one for the
jurors. The jurors definitely appreciate it: "I was very pleased with the short
94.
It also allows them enough time to leave before rush hour, although rush hour in
Iowa is a bit misleading. It is more of a rush minute, as Judge Bennett calls it, except in the
state's three largest cities.
95.
In other words, the trial's rate of "production" was about the same.
96.
Assuming two twenty-minute recesses.
97.
Assuming an hour lunch break and an hour's worth of recesses.
98.
Determined by dividing 0.7 hours by six hours, and multiplying by one hundred.
99.
The snacks are typically healthy foods, such as fresh fruit and granola bars. Of
course, the healthy food is intended to make up for the donuts and coffee the court provides
to the jury at the start of each trial day! Lunch (or supper, if deliberations go into the evening) is not provided until deliberations begin. The jurors really appreciate the stretches and
snacks. "It was nice to be able to stretch from time to time. Breaks were timely. Food was
close by and service [was] good." Juror's written response to post-verdict questionnaire in
United States v. Lee, No. CR07-3004-MWB (N.D. Iowa, May 24, 2007) (on file with court).
"We were given many breaks which helps [sic] us concentrate better. The food was great."
Juror's written response to post-verdict questionnaire in United States v. Cole, No. CR 062046-MWB (N.D. Iowa, May 8, 2007) (on file with court).
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[stretch] breaks. This helped me greatly with my back problems. BRAVO
YOUR HONOR!! GOOD JOB!!"'00 It is a nice opportunity for the clerk to
take a break, too!
B.

SAY NO TO SIDEBARS AND YES TO DRINKS

"Everythingseemed to flow quite well in the trialprocess. "'01
"Thank youfor the coffee, donuts, and water. ,102
Although sidebars would typically provide the clerk and jury with another nice little break, sidebars rarely occur in Judge Bennett's courtroom.
Judge Bennett discourages sidebars for the simple reason that they waste
the jury's time. 103 In addition, there are plenty of opportunities for the lawyers and the court to anticipate sidebars before they happen-such as during
a recess.
A recent trial demonstrated Judge Bennett's rationale well. A new
lawyer in Judge Bennett's courtroom requested a sidebar after a witness
blurted out that the defendant was involved with drugs (he was on trial for
"felon in possession of firearm" charges). The lawyer objected, and then
requested a sidebar. Judge Bennett reluctantly allowed one, and the following exchange took place:
Court: I don't do bench conferences very often, so it better
be good. What are you asking me to do? What are you asking me to do? I'm not keeping the jury waiting. Tell me
what you want me to do.
Defense Lawyer: I don't want the witness to discuss the...
Court: Well, I'm going to sustain your objection, so why
did we have to have a bench conference?
Defense Lawyer: Well...

100.
Juror's written response to post-verdict questionnaire in United States v. Smith,
No. CR06-41 1 1-MWB (N.D. Iowa, Nov. 30, 2007) (on file with court).
101.
Juror's written response to post-verdict questionnaire in United States v.
Nowlen, No. CR06-4106-MWB (N.D. Iowa, Aug. 23, 2007) (on file with court).
102.
Juror's written response to post-verdict questionnaire in United States v. Lee,
No. CR07-3004-MWB (N.D. Iowa, May 24, 2007) (on file with court).
103.
See Peter M. Lauriat, Observationsfrom the Bench: Eight Ways to Succeed at
Trial, 50 BOSTON B.J. 8, 8 (March/April 2006) (noting that most judges are not fond of sidebars and "neither are jurors," and that attorneys would do better by limiting sidebar requests).
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Court: Are you asking me for a mistrial? What are you asking me to do?
Defense Lawyer: No, I'm not asking for a mistrial.
Court: Well, why did we have the bench conference?
Defense Lawyer: Well, because I don't want this line of
questioning to continue. That's why. 104
Judge Bennett's point was that the objectionable line of questioning
was not going to continue because the objection was sustained. Thus, there
was no need to stop the trial and hold a bench conference, or sidebar, to
confirm that course of action.
Because the defense lawyer was new to Judge Bennett's courtroom,
Judge Bennett explained his rationale to the new lawyer at recess:
Court: I'm sorry. I didn't give you a fair warning. I have a
policy of no sidebars because unless I call for a sidebarbasically years ago I just decided that most of the sidebars
were unnecessary, and so I have this policy of "say no to
sidebars," and this was really a great example of it because
I would have sustained the objection. I think [the prosecutor] would have just done exactly what you expected him to
do, go to another area. If he hadn't, I would have sustained
the next objection, and then he would have. And it would
have obviated the need for the sidebar.
The reason why I don't like sidebars unless it's some kind
of extraordinary situation is if I were sitting on a jury, I
wouldn't like a sidebar, and that's the reason why I don't
like them. I mean, it's fun. I like talking to lawyers. But I
don't like talking to lawyers when I'm keeping twelve people waiting.
It's totally idiosyncratic. It's highly unusual. I understand
that. But nothing's going to deter me from my policy of
just saying no to sidebars because in my experience I found
if I say no you get a stunned look from the lawyer and the
issue usually goes away. And I've never had a lawyer once
after I said no raise something at a break or make a record
on it. So I've always assumed that even though the lawyer
104.
Conversation between Judge Bennett and defense counsel during sidebar in
United States v. Smith, No. CR06-4111 -MWB (N.D. Iowa, Nov. 2007).
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thought there was a need for a sidebar there really
wasn't. 105
Although seasoned attorneys in Judge Bennett's courtroom are now
used to Judge Bennett's policy regarding sidebars, that was not always the
case. Many attorneys were quite shocked when his policy went into effect
six or seven years ago. 1°6
Because of Judge Bennett's policy regarding sidebars, he is always
careful to talk to counsel on the record during every recess. It is only a recess for the lawyers and court if nothing needs to be discussed outside the
presence of the jury. It is not uncommon for the court and counsel to work
continuously during most of a recess, thereby obviating the need for impromptu recesses or needless sidebars during trial.I17
Sidebars may be needless, but a jury box wet bar is a must. That is, in
Judge Bennett's courtroom, the jurors are encouraged to bring inside the
jury box whatever non-alcoholic drink they would like. In fact, the jury box
is currently being installed with cup holders to accommodate the jurors'
drinks. The jurors' ability to bring drinks into the courtroom came as the
result of an elderly female juror raising her hand during trial. The juror
asked the judge in open court why everyone else had something to drink.
The judge could respond with nothing more than "tradition." Thereafter,
and beginning with that jury, the judge changed that tradition and allowed
jurors to bring in whatever drinks they wished-as long as they were nonalcoholic.
C.

FREQUENT UPDATES AND FLEXIBLE DELIBERATIONS

"It [was] good to know what [was] going to happen through the trial. -108
"I would like to thank the... DistrictCourtfor dinner on Fri[day]."'09

105.
Conversation between Judge Bennett and defense counsel during recess in
United States v. Smith, No. CR06-4111 -MWB (N.D. Iowa, Nov. 28, 2007).
In fact, when one such attorney asked for a sidebar and Judge Bennett said no,
106.
the attorney had to ask several subsequent times, thinking that he had not heard Judge Bennett correctly.The attorney could not comprehend that Judge Bennett had said no. He thought
he must have misheard Judge Bennett, and struggled for an understanding. According to
Judge Bennett, his facial expression was priceless, and would have been a fantastic moment
to be caught on tape-that is, if the federal courts allowed video taping in court.
107.
A juror commented in her questionnaire, "Thank you for everything being succinct so everything could run smoothly and quickly." Juror's written response to post-verdict
questionnaire in United States v. Villalpando, No. CR06-4027-MWB (N.D. Iowa, Mar. 6,
2007) (on file with court).
108.
Juror's written response to post-verdict questionnaire in United States v.
Aragon-Hernandez,No. CR06-3061 -MWB (N.D. Iowa, Feb. 27, 2007) (on file with court).
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Judge Bennett also makes it a practice to frequently update the jury on
the progress of trial. During voir dire, the judge tells the jurors how long the
lawyers expect the trial to last, and throughout the trial the judge updates
the jury on their progress so the jury can plan accordingly. This requires the
judge to take up the question of the trial's progress with the attorneys during breaks, and then relay this information to the jury. Not only does it help
the jurors anticipate and organize their schedules, but it is beneficial to the
court, as well, in planning its own schedule. "10
It is a little harder for the court to plan or anticipate when and for how
long the jury would like to deliberate. The judge allows the jury to set its
own schedule for deliberations. If jury members want to stay late, until long
past supper time, they can do so. If jury members want to come in and deliberate on a Saturday, they can do so. Their deliberation schedule is flexible and completely up to the jury. It is not uncommon for the court to open
well past normal business hours to announce a verdict."'
D.

NOTE-TAKING

"No way. We couldn't do ourjob. ,,112
Judge Bennett provides jurors with a pen and notebook to take notes
during trial, and then allows them to use their notes during deliberations. 113
Judge Bennett is not alone in this practice. Over two-thirds of state and federal courts allow jurors to take notes, and about the same percentage provide jurors with materials for taking notes. 4 According to the same study,

109.
Juror's written response to post-verdict questionnaire in United States v. Alibegic, No. CR07-2010-MWB (N.D. Iowa, Jan. 11, 2008) (on file with court). The jurors were
allowed to deliberate late Friday evening and received dinner. The verdict was announced
after 8:00 p.m.
110.
"Judge: You told us you would try to get us out early on Friday and you did."
Juror's written response to post-verdict questionnaire in United States v. Lee, No. CR073004-MWB (N.D. Iowa, May 24, 2007) (on file with court).
111.
See supra note 109.
112.
Juror's response during debriefing in United States v. Smith, No. CR06-41 11MWB (N.D. Iowa, Nov. 30, 2007), when told that some courts do not allow jurors to take
notes.
113.
See Consorti v. Armstrong World Industries, Inc., 72 F.3d 1003, 1008 (2d Cir.
1995) (noting that a district can, among many other things, "allow[] note-taking by jurors" to
assist the jury); U.S. v. Vaccaro, 816 F.2d 443, 451 (9th Cir. 1987) ("Whether it is advisable
to permit a jury to take notes is a subject of some debate, and reasonable arguments are
advanced for and against the practice. The decision of whether to allow the jury to take notes
is left entirely to the discretion of the trial court.").
114.
MIZE ET AL., supra note 15, at 32, 83-84 (finding that 69.0% of state courts and
71.2% of federal courts allowed jurors to take notes, and 63.7% of state courts and 68.4% of
federal courts provided jurors with paper for note-taking).
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however, only a minority of courts provide jurors with "notebooks,"' 15
which were described as notebooks containing one or more of the following: a glossary of unfamiliar terms, names and short biographies of witnesses, copies of documentary evidence or exhibits, preliminary or final
instructions, or notepaper for taking notes. 116 Judge Bennett's notebooks are
usually nothing more than a small six inch by nine inch spiral notebook
with lined sheets of blank paper, but the jury is also provided with individual copies of jury instructions on which they can also take notes. 17 Thus, it
appears Judge Bennett is part of a small minority.
The jury instructions also contain an instruction that addresses the
jury's ability to take notes. The instruction typically reads as follows:
If you want to take notes during the trial, you may, but be
sure that your note-taking does not interfere with listening
to and considering all the evidence. If you choose not to
take notes, remember it is your own individual responsibility to listen carefully to the evidence.
Notes you take during the trial are not necessarily more reliable than your memory or another juror's memory. Therefore, you should not be overly influenced by the notes.
If you take notes, do not discuss them with anyone before
you begin your deliberations. At the end of each day,
please leave your notes on your chair. At the end of the
trial, you may take your notes out of the notebook and keep
them, or leave them, and we will destroy them.8 No one will
read the notes, either during or after the trial.'"

115.
MIZE ET AL., supra note 15, at 32 (finding 5.8% of state courts and 11.2% of
federal courts gave jurors a notebook for note-taking).
116.
MIzE ET AL., supra note 15, at 34 n.61 (paraphrasing MUNSTERMAN ET AL., JURY
TRIAL INNOVATIONS 102-03 (2d ed. 2006)).
117.
In long trials Judge Bennett has included pictures of the witnesses in the notebooks to assist the jurors in remembering their testimony. Also, in a patent trial, Judge Bennett included special terms with their definitions in the juror's notebook. See Edward D.
Manzo et al., The Paper Side of Jury Litigation, in 910 PATENT LITIGATION 731, 763 (Laurence H. Pretty ed., 2007) ("A study by the American Bar Association recommends that in
order to help the jury understand complex issues, like those in patent cases, the jury should
be given notebooks that include pictures and information about the witnesses and the exhibits.").
118.
This was the tenth jury instruction in United States v. Alibegic, No. CR07-2010MWB (N.D. Iowa, Jan. 11, 2008). See Manzo, supra note 117 (recognizing that the Seventh
Circuit Court Council recommended a pattern "cautionary" jury instruction be given when
note-taking is allowed).
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The privacy of juror notes is ensured because the judicial clerk destroys the written notes after trial, often tearing several pages of notes out of
each notebook to prepare the notebooks for the next trial. It is often noted
during this procedure than most jurors take extensive notes. In on of Judge
Bennett's recent trials, twelve of the thirteen jurors took notes, and one juror had twenty pages of finely printed notes-for a short two-day trial!
An even greater indication of the advantages obtained by allowing jurors to take notes is the jurors' reactions when they were told that not all
judges allowed the practice. 119 At Judge Bennett's debriefing in United
States v. Smith, the jurors were amazed when they learned that jurors in
other courts were not always allowed to take notes. 120 Even the juror that
did not take notes during trial was surprised. They agreed that it made remembering the evidence easier. 121 Some commented that they could not
imagine doing it otherwise, that they would not be able to do their jobs as
jurors without taking notes, and
that deliberating would have taken longer if
22
they did not have their notes. 1
VI.

INNOVATIONS: POST-VERDICT

"The Judge coming in and talking to us after the trialand answering any
questions we had was very much appreciated.123
A rewarding jury experience requires a good beginning and a good
end. The judge's PowerPoint presentation during voir dire usually takes
care of the good beginning. The judge's "debriefing" serves as the desirable

denouement. 124

119.
Some of these same judges are those that take notes during bench trials!
120.
United States v. Smith, No. CR06-41 1 1-MWB (N.D. Iowa, Nov. 30, 2007).
121.
A juror reiterated this point in her questionnaire: "Without notes I don't know
how anyone can come up with a good decision by just memory." Juror's written response to
post-verdict questionnaire in United States v. Smith, No. CR06-41 1 l-MWB (N.D. Iowa,
Nov. 30, 2007) (on file with court). Another stated, "The notebook is a great idea. I would
hate to do it without it." Id.
122.
Statistical evidence suggests that when written jury instructions are provided to
the jurors, it actually adds time to their deliberations, although not by much. See MIZE ET AL.,
supra note 15, at 39 (showing that thirty-five minutes of deliberation time was added when
one copy of instructions was provided to the jurors collectively, and also showing that five
minutes of deliberation time was added when each juror received a written copy of instructions).
123.
Juror's written response to post-verdict questionnaire in United States v. Alibegic, No. CR07-2010-MWB (N.D. Iowa, Jan. 11, 2008) (on file with court).
124.
As a juror explained: "Fantastic job of explanation pre and post [and] putting us
at ease." Juror's written response to post-verdict questionnaire in United States v. Nowlen,
No. CR06-4106-MWB (N.D. Iowa, Aug. 23, 2007) (on file with court).
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After the verdict is read, Judge Bennett informs the jury that he will
join them in the jury room after they have been excused. Then, when court
adjourns, Judge Bennett hurries to the jury room to "debrief' the jury. The
judicial clerk follows in order to retrieve the exhibits. The exhibits, however, provide little motivation for heading to the jury room compared to the
ensuing dialogue between the judge and the jury.
The debriefing is informal. Judge Bennett simply thanks the jurors for
their service and asks them if they have any questions. The jury is always
anxious to ask questions. Moreover, the jurors are usually unafraid to ask
anything because of the friendly rapport the judge established with them
during voir dire. Frequently, their questions are about the case at bar, but
sometimes they are about the legal process in general. Often, jurors want to
know about Judge Bennett's job. If the trial was a criminal case and the
defendant was found guilty, the jurors inevitably ask what happens nextwhen is sentencing, what happens at sentencing, and what the defendant's
likely punishment will be. Questions about different trial strategies are
common, and often jurors comment on what they found credible or incredible, or what they would have liked to have heard more about.
The jurors love the chance to speak with the judge. 125 Sometimes the
debriefing lasts up to an hour; other times it may last just a few minutes. It
usually depends on Judge Bennett's schedule, as most jurors are willing to
stay longer to discuss matters with the judge if time allows. After days of
sitting in trial without uttering a word, jurors finally get their chance to
speak up. It is cathartic, and no doubt makes their experience better. It is
also amazing to listen to, and one of the best perks of being Judge Bennett's
judicial clerk. For a moment, all the legal research, legal writing, and legal
"life" that define a clerk's job are suspended. In their place, in that small
jury room, are the unmistakably real explanations, questions, and thoughts
of a working single mother, a retired Vietnam veteran, a college student, or
even a new American citizen. Apart from the verdict, it is one of the purest
connections between the law and the layperson.
The debriefing also informs the judge about the practices in his courtroom that are well received by the jury and those that are not. While the
jury inevitably thanks the judge and extends appreciation for the overall
experience, they also offer valuable insight into how things could have been
done better. Jury feedback is an invaluable evaluation tool, and operates as
a way to make sure each jury trial thereafter is one step better.
125.
"I greatly appreciate the whole process as a learning opportunity. The education
we received throughout the process of the trial was excellent .... Thank you for allowing
us to learn and ask questions." Juror's written response to post-verdict questionnaire in
United States v. Angelle, No. CR07-4022-MWB (N.D. Iowa, Dec. 11, 2007) (on file with

court).
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The same can be said for the judge's post-trial questionnaires. Although not required or suggested by law or regulation, or even traditional
among other judges, Judge Bennett provides each juror with a voluntary
questionnaire upon their departure. In fact, Judge Bennett personally hands
the questionnaires to the jurors when he debriefs them. The questionnaires
are not complicated; they are simply the product of the judge's own workmanship and desire for another source of evaluation. Each questionnaire is
typically one page-front and back-and
is personalized for every jury trial
126
attorneys.
the
and
case
the
to reflect
VII.

CONCLUSION

"Hopefully I'll have another chance at beingpart of ajury.-127
There is always a better way of doing things. One of Judge Bennett's
favorite quotes, in fact, is from Thomas Edison: "There's a way to do it
better - find it.' 28 Judge Bennett has certainly been "looking" for better
ways to champion the American jury in the Northern District of Iowa, and
he will continue to do so. 129 His innovations no doubt exist in other courtrooms across the country. Some, in fact, were borrowed or tweaked from
his mentors and friends. 130 No matter what the source, however, they demonstrate Judge Bennett's serious commitment to the "anchor" of America.' 3 1 It is a commitment that he hopes other judges will take up as well.
After all, the truth is, when jurors have a good day in court, we all have a
good day in court-today and in the future.

126.
An example of the questionnaire is in Part VIII.F.
127.
Juror's written response to post-verdict questionnaire in United States v. Lee,
No. CR07-3004-MWB (N.D. Iowa, May 24, 2007) (on file with court).
128.
QuoteDB, Thomas Edison Quotes, http'/www.quotedb.com/quotes/1398 (last
visited March 28, 2008).
129.
For example, Judge Bennett is installing cup holders in the jury box, see supra
Part V.B., and is also experimenting with personally greeting jurors as they walk into the
courtroom, see supranote 66.
130.
Judge Bennett is indebted to his colleagues in the Northern and Southern Districts of Iowa and to many others across the country for their ideas-which he freely admits
copying-and for their role in inspiring many of his innovations. He is especially and deeply
indebted to Judge Brock Hornby of the District of Maine. Judge Bennett had the terrific
fortune of having Judge Hornby as his "mentor" judge in "baby judges" school, not just
once, but twice. First, as a new Magistrate Judge in the Southern District of Iowa in 1992,
and then again as a new District Court Judge in the Northern District of Iowa in 1994.
131.
See Am. BAR ASS'N, supra note 71, at 2 ("Thomas Jefferson described trial by
jury as 'the only anchor ever yet imagined by man, by which a government can be held to
the principles of its constitution."').
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VIII.
A.

APPENDIX

DIAGRAM OF THE "EVIDENCE CORRIDOR": AN AERIAL VIEW
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EXAMPLE: COURT'S "PRELIMINARY MATTERS" AND "CHARGED
OFFENSES" INSTRUCTION

INSTRUCTION NO. 2 - PRELIMINAR Y MA TTERS
Before I turn to specific instructions on the offense charged in this case, I
must explain some preliminary matters.
"Elements"
The offense charged in this case consists of "elements," which the prosecution must prove beyond a reasonable doubt against each defendant in order
to convict that defendant of that offense. I will summarize in the following
instructions the elements of the offense with which the defendants are
charged.
Timing
The Indictment alleges that the offense began about one date and continued
to another date. The prosecution does not have to prove with certainty the
exact date of an offense charged. It is sufficient if the evidence establishes
that an offense occurred within a reasonable time of the date or time period
alleged for that offense in the Indictment.
"Controlled substances"
In these instructions, when I refer to a "controlled substance," I mean any
drug or narcotic that is regulated by federal law. Marijuana is a "controlled
substance."
"Intent" and "Knowledge"
The elements of the charged offense may require proof of what a defendant
"intended" or "knew." Where what a defendant "intended" or "knew" is an
element of an offense, that defendant's "intent" or "knowledge" must be
proved beyond a reasonable doubt. "Intent" and "knowledge" are mental
states. It is seldom, if ever, possible to determine directly the operations of
the human mind. Nevertheless, "intent" and "knowledge" may be proved
like anything else, from reasonable inferences and deductions drawn from
the facts proved by the evidence.
An act was done "knowingly" if the defendant in question was aware of the
act and did not act through ignorance, mistake, or accident. The prosecution
is not required to prove that the defendant in question knew that his acts or
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omissions were unlawful. An act was done "intentionally" if the defendant
in question did the act voluntarily, without coercion, and not because of
ignorance, mistake, accident, or inadvertence.
"Possession," "Distribution," and "Delivery"
The offense charged in this case allegedly involved a conspiracy "to distribute" or "to possess with intent to distribute" marijuana. "Distribution,"
in turn, involves "delivery" or transfer of "possession." The following definitions of "possession," "distribution," and "delivery" apply in these instructions:
The law recognizes several kinds of "possession." A person who knowingly
had direct physical control over an item at a given time was then in "actual
possession" of it. A person who, although not in actual possession, had both
the power and the intention at a given time to exercise control over an item,
either directly or through another person or persons, was then in "constructive possession" of it. If one person alone had actual or constructive possession of an item, possession was "sole." If two or more persons shared actual
or constructive possession of an item, possession was "joint." Whenever the
word "possession" is used in these instructions, it includes "actual" as well
as "constructive" possession and also "sole" as well as "joint" possession.
The term "distribute" means to deliver marijuana to the actual or constructive possession of another person. The term "deliver" means the actual,
constructive, or attempted transfer of marijuana to the actual or constructive
possession of another person. It is not necessary that money or anything of
value changed hands for you to find that there was a "distribution" of marijuana or a conspiracy "to distribute" or "to possess with intent to distribute"
marijuana. The law prohibits "conspiring to distribute" or "conspiring to
possess with intent to distribute" marijuana; the prosecution does not have
to prove that there was or was intended to be a "sale" of marijuana to prove
a conspiracy "to distribute" or "to possess with intent to distribute."
I will now give you more specific instructions about the offense charged in
the Indictment.
INSTRUCTION NO. 3 - CHARGED OFFENSE: CONSPIRACY TO
DISTRIBUTE MARIJUANA
The Indictment charges that, beginning on a date unknown, but during
2003, and continuing thereafter up to and including October 24, 2006, the
defendants knowingly and intentionally conspired with each other and with
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others to distribute and to possess with intent to distribute 100 kilograms or
more of marijuana. The defendants each deny that they committed this
"conspiracy" offense.
For you to find a particular defendant guilty of this "conspiracy" offense,
the prosecution must prove beyond a reasonable doubt all of the following
essential elements against him:
One, between about an unknown date during 2003 and October 24, 2006,
two or more persons reached an agreement or came to an understanding to
distribute or to possess with intent to distribute marijuana.
The prosecution must prove that the defendant in question
reached an agreement or understanding with at least one
other person. The other person or persons do not have to be
defendants, or named in the Indictment, or otherwise
charged with a crime. There is no requirement that any
other conspirators be named as long as you find beyond a
reasonable doubt that there was at least one other coconspirator besides the defendant in question. On the other
hand, there can be no conspiracy if the only person with
whom the defendant in question conspired was a government agent or informer at the time the defendant in question joined the conspiracy.
The "agreement or understanding" need not have been an
express or formal agreement, or have been in writing, or
have covered all the details of how it was to be carried out.
Also, the members need not have directly stated between
themselves the details or purpose of the scheme. The
agreement may be inferred from all of the circumstances
and the conduct of the alleged participants.
The Indictment charges that the conspirators agreed to
commit either or both of the following offenses or "objectives": distributing marijuana and possessing, with intent
to distribute, marijuana. To assist you in determining
whether there was an agreement to commit an offense identified as an objective of the conspiracy, you should consider the elements of that offense. The elements of a "distribution" offense are the following: (1) on or about the
date alleged, a person intentionally distributed marijuana to
another; and (2) at the time of the distribution, the person
knew that what he or she was distributing was marijuana.
The elements of a "possession with intent to distribute" of-
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fense are the following: (1) on or about the date alleged, a
person possessed marijuana; (2) the person knew that he or
she was, or intended to be, in possession of marijuana; and
(3) the person intended to distribute some or all of the controlled substance to another person.
Keep in mind, however, that to prove the "conspiracy" offense, the prosecution must prove that there was an agreement to commit either or both of the objectives alleged.
The prosecution is not required to prove that such an objective was actually committed. In other words, the question is
whether the defendant agreed to distribute marijuana, or to
possess with intent to distribute marijuana, or both, not
whether the defendant or someone else actually committed
any such offense.
If there was no agreement, there was no conspiracy. Similarly, if you find that there was an agreement, but you find
that the defendant did not join in that agreement, or did not
know the purpose of the agreement, then you cannot find
the defendant guilty of the "conspiracy" charge.
Two, the defendant voluntarily and intentionally joined in the agreement or
understanding, either at the time it was first reached or at some later time
while it was still in effect.
Evidence that a person was merely present at the scene of
an event or merely acted in the same way as others or
merely associated with others does not prove that the person joined in an agreement or understanding. A person who
had no knowledge of a conspiracy, but who happened to act
in a way that advanced some purpose of one, did not
thereby become a member. Similarly, the defendant's mere
knowledge of the existence of a conspiracy, or mere
knowledge that an objective of the conspiracy was being
contemplated or attempted, is not enough to prove that the
defendant joined in the conspiracy; rather, the prosecution
must establish that there was some degree of knowing involvement and cooperation by the defendant.
On the other hand, a person may have joined in an agreement or understanding, as required by this element, without
knowing all the details of the agreement or understanding,
and without knowing who all the other members were. Further, it is not necessary that a person agreed to play any
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particular part in carrying out the agreement or understanding. A person may have become a member of a conspiracy
even if that person agreed to play only a minor part in the
conspiracy, as long as that person had an understanding of
the unlawful nature of the plan and voluntarily and intentionally joined in it.
In deciding whether the defendant voluntarily and intentionally joined in the agreement, you must consider only
evidence of his own actions and statements. You may not
consider actions and pretrial statements of others, except to
the extent that pretrial statements of others describe something that the defendant said or did.
Three, at the time that the defendant joined in the agreement or understanding, he knew the purpose of the agreement or understanding.
The defendant must have known of the existence and purpose of the conspiracy. Without such knowledge, he cannot
be guilty of conspiracy, even if his acts furthered the conspiracy. You may not find that the defendant knew the purpose of the agreement or understanding if you find that he
was simply careless. A showing of negligence, mistake, or
carelessness is not sufficient to support a finding that the
defendant knew the purpose of the agreement or understanding.
If the prosecution fails to prove these elements beyond a
reasonable doubt as to a particular defendant, then you
must find that defendant not guilty of the "conspiracy" offense charged in the Indictment.
In addition, if you find a defendant guilty of this "conspiracy" offense, then you must also determine beyond a reasonable doubt the quantity of any marijuana actually involved in the conspiracy for which that defendant can be
held responsible, as explained in Instruction No. ?.
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EXAMPLE: TABULAR VERDICT FORM

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA
CENTRAL DIVISION

UNITED STATES OF AMERICA,
Plaintiff,

No. CR 06-3055-MWB
VERDICT FORM

MARK DONISI,
Defendant.

As to defendant Mark Donisi, we, the Jury, unanimously find as follows:
COUNT 1: MANUFACTURING MARIJUANA
Step 1:
Verdict

IVERDICT

On the "manufacturing marijuana" offense IVERDICT
_
Not Guilty
charged in Count 1, as explained in Instruction No. 3, please mark your verdict. (If
Guilty
you found the defendant "not guilty," do not
consider the question in Step 2. Instead, go
on to consider your verdict on Count
2. However, if you found the defendant
"guilty" of Count 1, please answer the
question in Step 2 of this section of the
Verdict Form.)

Step
fIf you found the defendant "guilty" of the "manufacturing
2: Alternative marijuana" charge in Count 1, please indicate whether you
and Quantity find the defendant guilty of actually committing the offense
of marijuana of manufacturing marijuana, attempting to commit the of-
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fense of manufacturing marijuana, or both. Then indicate
the quantity of marijuana involved in an alternative for which
you find the defendant guilty for which the defendant can be
held responsible. (Quantity of marijuana is explained in Instruction No. 5.)
Actually
manufacturing mariuana
____

__

100 or more marijuana plants

50 or more, but less than 100
marijuana plants
less than 50 marijuana plants

Attempting to
manufacture mariuana
____

__

100 or more marijuana plants

50 or more, but less than 100
marijuana plants
__

less than 50 marijuana plants
VERDICT

COUNT 2: MARIJUANA CONSPIRACY
Step 1:
Verdict

Step
2: "Objectives"
and quantity
of marijuana

On the "marijuana conspiracy" offense
charged in Count 1, as explained in Instruction No. 4, please mark your verdict. (If
you found the defendant "not guilty," do not
consider the question in Step 2. Instead, go
on to consider your verdict on Count
3. However, if you found the defendant
"guilty" of Count 2, please answer the
question in Step 2 of this section of the
Verdict Foirn.)

__

Not Guilty

__

Guilty

If you found the defendant "guilty" of the "marijuana conspiracy" charge in Count 2, please indicate the "objective"
or "objectives" of the conspiracy and the quantities of mariuana involved for which the defendant can be held responsible. (Quantity of marijuana is explained in Instruction

No. 5.)
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__

100 or more marijuana plants

manufacturing

marijuana plants

50 or more, but less than 100
marijuana plants
___

___

__

manufacturing

marijuana

100 kilograms or more

__

50 kilograms or more, but less
than 100 kilograms
___

Imardistributing
imarijuana

less than 50 marijuana plants

less than 50 kilograms

100 kilograms or more

__

50 kilograms or more, but less
than 100 kilograms

possessing
with intent to distribute marijuana
_

___

less than 50 kilograms

___

100 kilograms or more

50 kilograms or more, but less
than 100 kilograms
_

less than 50 kilograms

VERDICT
COUNT 3: POSSESSING WITH INTENT TO
DISTRIBUTE ANABOLIC STEROIDS
Step 1:
Verdict

On the charge of possessing with intent to
distribute nandrolone and stanozolol
(anabolic steroids), as charged in Count 3
and explained in Instruction No. 6, please
mark your verdict. (If you found the defendant "not guilty" or entered "no verdict," do
not consider the question in Step 2. Instead, go on to consider your verdict on
the "lesser-included offense" of "possession" in Step 3. However, if you found the

___

___

Not Guilty
Guilty
No verdict
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defendant "guilty" of Count 3, please answer the question in Step 2 of this section
of the Verdict Form.)
Step
2: Anabolic
steroids

On the charge of possessing with intent to distribute nandrolone and stanozolol (anabolic steroids), as charged in
Count 3 and explained in Instruction No. 1, please mark
your verdict.
Nandrolone
Stanozolol

Step
3: Lesserincluded offense

If you entered "not guilty" or "no verdict"
for this offense in Step 1, what is your
verdict on the "lesser-included offense" of
"possession of anabolic steroids"? (The
requirements for proof of this "lesserincluded offense" were explained in Instruction No. 6, beginning on page 21.)

COUNT 4: POSSESSING WITH INTENT TO
DISTRIBUTE OXYCODONE
Step 1:
Verdict

Step
2: Lesserincluded offense

On the charge of possessing with intent to
distribute oxycodone, as charged in
Count 4 and explained in Instruction
No. 6, please mark your verdict. (If you
found the defendant "guilty" of Count 4,
do not consider the question in Step
2. However, if you found the defendant
"not guilty" or entered "no verdict" for
Count 4, please go on to consider your
verdict on the "lesser-included offense" of
"possession of oxycodone" in Step 2.)
If you entered "not guilty" or "no verdict"
for this offense in Step 1, what is your
verdict on the "lesser-included offense" of
"possession of oxycodone"? (The requirements for proof of this "lesserincluded offense" were explained in Instruction No. 6, beginning on page 21.)

__

Not Guilty
Guilty

VERDICT
__

Not Guilty

__

Guilty
No verdict

__

Not Guilty

__

Guilty
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COUNT 5: POSSESSING WITH INTENT TO
DISTRIBUTE MARIJUANA
Step 1:
Verdict

Step
2: Lesserincluded offense

On the charge of possessing with intent to
distribute marijuana, as charged in
Count 5 and explained in Instruction
No. 6, please mark your verdict. (If you
found the defendant "guilty" of Count 5,
do not consider the question in Step
2. However, if you found the defendant
"not guilty" or entered "no verdict" for
Count 5, please go on to consider your
verdict on the "lesser-included offense" of
"possession of marijuana" in Step 2.)

If you entered "not guilty" or "no verdict"

___

Not Guilty

___

Guilty
No verdict

__

for this offense in Step 1, what is your
verdict on the "lesser-included offense" of
"possession of marijuana"? (The requirements for proof of this "lesser-included
offense" were explained in Instruction No.
6, beginning on page 21.)

COUNT 6: DRUG USER IN POSSESSION OF A
FIREARM
Step
1: Verdict

VERDICT

On the "drug user in possession of a firearm" offense, as charged in Count 6 and
explained in Instruction No. 7, please
mark your verdict. (If you found the defendant "not guilty," do not consider the question in Step 2. Instead, go on to consider
your verdict on Count 7. However, if you
found the defendant "guilty" of this "drug
user in possession of a firearm" offense,
please answer the question in Step 2 of

Not Guilty
Guilty

VERDICT
__

Not Guilty

__

Guilty

this section of the Verdict Form.)
Step
2: Firearms
involved

Iff you found the defendant "guilty" of this "drug user in possession of a firearm" offense, please indicate which one or
more of the following firearms you unanimously agree the
defendant possessed during the time that he was an unlaw-
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ful user of controlled substances.
(a) a Marlin Model 60.22 caliber rifle, serial number
15515636
(b) an Ithaca M-49 .22 caliber rifle, serial number
282180
_

(c) a Stevens Model 94 20-gauge shotgun, serial
number unknown.
_

VERDICT
COUNT 7: MONEY-LAUNDERING CONSPIRACY
Step 1:
Verdict

On the "money-laundering conspiracy" offense charged in Count 7, as explained in
Instruction No. 8, please mark your verdict. (If you found the defendant "not guilty,"
do not consider the question in Step
2. Instead, notify the Court Security Officer
that you have reached a verdict. However,
if you found the defendant "guilty" of Count
7, please answer the question in Step 2 of
this section of the Verdict Form.)

__

_

Not Guilty
Guilty

Step
If you found the defendant "guilty" of the "money-laundering
2: "Objectives" conspiracy" charge in Count 2, please indicate the "objective" or "objectives" of the conspiracy. ("Objectives" of the
"money-laundering conspiracy" are explained for you in
Instruction No. 9.)
___

___

"Promotion" of unlawful activity
"Concealment" of unlawful activity

CERTIFICATION
By signing below, each juror certifies that consideration of the race, color,
religious beliefs, national origin, or sex of the defendant was not involved in
reaching his or her individual decision, and that the individual juror would
have returned the same verdict for or against the defendant on the offenses
charged regardless of the race, color, religious beliefs, national origin, or
sex of the defendant.
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JOINT EXHIBIT LIST FORMAT

Exhibit:

Opposing Party's Objections:

[description

[objection under the rules, if

of exhibit]

Offered:

Ruling:

any]

etc.
etc.
The parties are not to type anything in the last two columns. Those columns are for the court to use.
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EXAMPLE: POST-VERDICT QUESTIONNAIRE

JUROR EVALUATION FORM:
UNITED STATES V. DONALD SMITH; CR06-4111-MWB
Please rate the following persons by circling a number for each trait using
the scale below.
COUNSEL FOR THE GOVERNMENT
Excellent

Good

Neutral

Poor

Very
Poor

Opening
Statement
Evidence
Evdne1

1

2

3

4

5

2

3

4

5

Closing Argument

1

2

3

4

5

2

3

4

5

Presentation

Courtroom
Deenr1
Demeanor
Sincerity

1

2

3

4

5

Competence

1

2

3

4

5

Preparedness

1

2

3

4

5

What impressed you the most about this lawyer?
What impressed you the least?
How could this lawyer have improved his performance?
Comments:
COUNSEL FOR DEFENDANT
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Evidence
Evdne1
Presentation
Closing Argument

1

Courtroom
Deenr1
Demeanor

2

3

4

5

2

3

4

5

2

3

4

5

Sincerity

1

2

3

4

5

Competence

1

2

3

4

5

Preparedness

1

2

3

4

5

What impressed you the most about this lawyer?
What impressed you the least?
How could this lawyer have improved his performance?
Comments:
JUDGE MARK W. BENNETT
Excellent

Good

Neutral

Poor

Very
Poor

Attentiveness

1

2

3

4

5

Competence

1

2

3

4

5

Courtesy

1

2

3

4

5

Demeanor

1

2

3

4

5

Fairness

1

2

3

4

5

Patience

1

2

3

4

5

Did the judge appear to favor one side or the other?
If so, which side?
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Comments:
WAS THE COURTROOM STAFF COURTEOUS AND PLEASANT?
Yes

No

Court Clerk

1

2

Reporter

1

2

Law Clerk

1

2

Court Security Officer / Deputy
Marshall

1

2

Comments:
THE PHYSICAL FACILITIES AND CONVENIENCE FOR JURORS ARE:
Adequate

( )

Inadequate
The following improvements should be made:
GENERAL COMMENTS/SUGGESTIONS FOR IMPROVEMENT:
How helpful were the jury instructions in this case and in what way could
they be improved?
Do you have any comments on the general trial process or ways in which
we could improve the trial process?

Other Comments/Suggestions:

